United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 





No. 11,227 

BRIEF FOR APPELLANT AND JOINT APPENDIX 


Uuttpb itfatps (fmirt of Apppals 

For the District or Columbia Circuit 

October Term, 1950 


Alvin Harvey, Appellant , 



Appeal from the District Court of the United States 
for the District of Columbia 


United States Court cf Appeals 
For lbs 

Oil'ifiOt of Columbia Circuit 

FILES JAN 18 1952] 



CLERK 


T. Emmett McKenzie, 
Columbian Building, 
and 

James K. Hughes, 
Columbian Building, 
Counsel for Appellant. 


Wilson - Epks Printing Co. - RE 0003 - Washington l, D. C. 




No. 11,227 


APPELLANT’S STATEMENT OF QUESTIONS 

PRESENTED 

I. 

In a prosecution for operating a lottery by sales of 
alleged numbers slips, the prosecution offered in evidence 
certain writings alleged to be evidence of lottery slips, 
certificates, &. 

The law requires that such slips, certificates, be 
current—for a pending or future lottery—to be evidence 
of violation of the applicable statute. 

Prior to introduction into evidence and exhibition to 
the jury, counsel for appellant sought leave to cross ex¬ 
amine respecting whether said slips were in fact cur¬ 
rent and admissible, or expired and inadmissible. 

Leave to do so was denied and the Court ordered that 
the alleged slips be immediately handed to the jury. 

7 he question is: TTY's if error to deny appellant this 
opportunity for deter mini ny admissibility of this evi¬ 
dence? 

n. 

Subsequently, the evidence established that the alleged 
numbers slips were not current and not admissible to 
prove that possession of them by appellant evidenced 
guilt of violation of the statute on the date alleged in 
the indictment. 

Counsel for appellant requested the Trial Court to in¬ 
struct the jury that the slips were not evidence of guilt 
as alleged. The trial Court declined to so instruct. 

The question is: Was it error to hand the case to the 
fury without instructing it that the slips, theretofore in- 
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traduced ax evidence of violation of the statute on the 
day set forth in the indictment, did not, as matter of 
law, establish that fact: and could not, therefore, support 
an inference of guilt as charged? 


III. 

The third question relates to denial of a Motion for 
Judgment of Acquittal and will have to be developed 
before this Court by application of the applicable law 
to the factual situation set forth in the Joint Appendix. 

In the interest of brevity this exercise is not attempted 
here. 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

The jurisdiction of this Court is invoked under the 
provisions of Title 19, section 101, District of Columbia 
Code, 1940 Edition. 

STATEMENT OF THE CASE 

In the instant cause the appellant was charged in 
Count One (1), and Four (4) of a Five (5) Count in¬ 
dictment with the offenses of Promoting a Lottery and 



being in Possession of Numbers Slips; the remaining 
Counts had reference to a co-defendant. 

The complaining witness, one Cook, testified in sub¬ 
stance that on March 3, 1951, the co-defendant John 
Haley came to Cook’s Pressing Shop whereupon without 
any preliminary conversation Cook “Wrote down some 
numbers for which I put the money too that I wanted to 
bet, and give them to him to put in as usual.’* 

Approximately fifteen minutes later the co-defendant 
returned to the Shop and told Cook, “he had bad news 
for me, that he couldn’t get the bets in.” 

The appellant was not present. 

The complaining witness then went to fiOS 0 Street, 
X. W. where he met appellant to whom he exhibited the 
slip and the money he had given Haley and which had 
been returned to him by Haley; whereupon the follow-- 
ing activity ensued; 

Q. Go ahead, then, and tell us w-hat conversation, 
if any, you had with Harvey. 

A. I then extended to him the slip and the money 
which John had returned to me and asked him 
w-hat he intended to do about the matter. He 
said he didn’t intend to do anything; that John 
w-as out in the street and came in there too 
late. 

He asked me what I thought he should do about 
it. I told him I thought he should straighten 
the bet. He then said he didn’t intend to do any¬ 
thing about it, asked me if I wanted to see him 
outside. 

I then replied, “No.” 

Cook further testified that when he called upon appel¬ 
lant the latter, “was sitting at a table in a chair, with 
an adding machine and a pile of money in front of 
him.” There is no testimony in the record tending to 
prove that complaining witness ever had any transaction 
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with appellant; and his statement that the co-defendant 
Haley informed Cook that Haley gave his bets to appel¬ 
lant was objected to by counsel for appellant and the 
objection sustained. 

One Molle, a Police Officer, testified that on March 6, 
1951, acting under the authority of a Search Warrant 
he went with a companion officer to 60S 0 Street, N. W.; 
that they there entered a room wherein appellant was 
seated at a table upon which were found a quantity of 
numbers slips, some money and an adding machine. 
Having qualified as an expert this witness identified cer¬ 
tain exhibits as being numbers slips found on the person 
of the appellant. At this juncture the Trial Court sug¬ 
gested that the prosecutor immediately offer the slips 
in evidence and ordered that they be passed to the 
Jury while the witness was testifying about them. There¬ 
upon counsel for appellant asked leave to cross-examine 
the witness respecting these alleged numbers slips prior 
to their admission as evidence in the case, but the Trial 
Court denied counsel for appellant that opportunity stat¬ 
ing that he might inquire about the slips during his regu¬ 
lar cros s-examination. This witness also identified cer¬ 
tain small blank pads as being numbers books; certain 
cards showing the odds paid to successful lottery play¬ 
ers; and at least one card authored by one known as 
“Sneaky Pete” whose compilation of various combina¬ 
tions of numbers were reputed to be “Hot”, “Good 
thing, etc.” This officer further identified an adding 
machine: a blank roll of adding machine tape; and 
$184.25 as having been found in the room with Harvey. 
The same officer testified that on March 21, 1951, with a 
fellow officer he went to 628 0 Street, N. W., the resi¬ 
dence of the co-defendant and there found upon the per¬ 
son of the co-defendant certain numbers slips and cards 
relating to odds. 
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One Valentine, a Police Officer, testified that he accom¬ 
panied Officer Molle when the Officers went to 628 0 
Street, X. \\\, where they acted under authority of a 
Warrant of Arrest. 

The appellant was not present at 628 () Street, N. W., 
and the record discloses that he had nothing to do with 
those premises. 

At this juncture counsel for the appellant moved for 
a judgment of acquittal upon the basis that the only 
evidence tending to show «jriilt upon the part of the 
appellant was the complaining witness’ statement iden¬ 
tifying appellant as the person to whom Haley stave his 
bets which portion of evidence was objected to and ob¬ 
jection sustained: this motion relating to Count one (1) 
<>f the indictment. 

As to Count four (4) of the indictment counsel for 
appellant moved for judgment of acquittal upon the 
basis! there was no evidence to show that the alleged 
numbers slips had been proved to be current and that 
under the ruling of this Court in Smith v. Unites! States, 
70 App. TV C. 2b6, they were not sufficient to establish 
the offense charged in Count number four (4). 

The Court denied the motion as to Count one (1) and 
reserved a ruling on the motion as to Count four (4). 
Thereafter and subsequent to the opening argument of 
eounsel for the Government, of counsel for the co-de¬ 
fendant, and of a portion of the argument for the appel¬ 
lant the Court granted appellants motion as to Count 
four (4) and further stated that lie would submit the 
case to the Jury on Counts one (1), and two (2), only, 
<>f the indictment. 

Thereupon counsel for the appellant asked the Court 
to instruct the Jury that it was at liberty to disregard 
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the numbers slips which the Court had declared to be 
insufficient evidence. This request was denied. 

Prior to this last ruling by the Court the Government 
in its argument to the Jury stressed the seizure of num¬ 
bers slips from Harvey as strong evidence of guilt. 

The Court in its charge to the Jury advised it that 
the evidence showed that the appellant was found by the 
arresting Officers seated at a table upon which among 
other things was found a ‘‘quantity of numbers slips” 
and advised the Jury that the numbers slips would sup¬ 
port, together with the other evidence, a verdict of guilty. 
At another place in his charge the Court advised the 
Jury that Haley’s statement that he turned his num¬ 
bers in to the appellant was not admissible evidence 
against Harvey, and added, “There is other evidence 
against Harvey that you have to act on.” 

Counsel for appellant objected to the charge to the 
jury arguing, in part, that the Court had instructed the 
jurors that they might draw inferences of guilt from 
evidence, which counsel for appellant asserted was insuf¬ 
ficient to support such inferences. 

It should be added that when the premises occupied 
by appellant were searched on March 6, 1951, one arrest¬ 
ing officer testified that appellant stated he turned num¬ 
bers in to an unknown person and that another arresting 
officer testified he had taken calls via telephone seeking 
to place bets. 


STATEMENT OF POINTS 

I. 

The refusal of the Trial Court to permit counsel for 
appellant to cross examine respecting the admissibility 
of the alleged numbers slips, prior to receipt and exhibi¬ 
tion thereof, to the jury, was prejudicial and fatal error. 
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II. 

The refusal of the Trial Court to instruct the jury 
that the alleged numbers slips were not evidence of guilt 
was prejudicial and fatal error. 

m. 

The refusal of the Trial Court to grant appellant’s 
Motion for Judgment of Acquittal was prejudicial and 
fatal error. 


ARGUMENT 

I. 

The Refusal of the Trial Court to Permit Counsel for 
Appellant to Cross Examine Respecting the Admis¬ 
sibility of the Alleged Numbers Slips, Prior to Re¬ 
ceipt and Exhibition Thereof, to the Jury, Was Pre¬ 
judicial and Fatal Error. 

This court, in Smith v. United States, 70 App. D. C. 
256, 257, 105 F. 2d 77S, has held that paper writings 
alleged to be numbers slips or memoranda of participa¬ 
tion in a lottery, must be paper writings relating to a 
present or future lottery operation: and it follows that 
the burden of proving that fact rests upon the prosecu¬ 
tion. That case, says in part: 

* * * While the language of the statute is broad 
and speaks of any ticket “used * • # for the pur¬ 
pose of * * # conducting any lottery,” we are not 
disposed to hold that a dead or expired lottery 
ticket would satisfv the statute. Cf. Francis v. 
United States. 164 U. S. 676, 17 S. Ct. 219, 41 L. Ed. 
595: Francis v. United States, 1S8 U. S. 375, 23 S. 
Ct. 334, 47 L, Ed. 508. 

In the instant cause, the witness Molle, testifying as 
an expert, identified Government's Exhibits 7 through 
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11, as being numbers slips: whereupon the following 
occurred (J. A. 9). 

THE COURT: T suggest you ofFer them in evi¬ 
dence now so that the .jury can see them while this 
witness’ testimony is fresh in their minds, instead 
of offering them later on. 

MR. HUGHES: Would your Honor extend de¬ 
fense counsel the courtesy of examining the exhibits? 

THE COURT: Of course. But they have not yet 
been offered. 

1 know some counsel wait until the end and then 
offer all the exhibits. I think if you do that, then 
the jury loses the explanation of what those exhibits 
are. I think you ought to offer them in evidence 
as the explanation progresses. 

BY MRS. STTLES: 

Q. T ask you where you have seen these slips. 
Exhibits 7 through 11, that you have identified. 

A. They were found on the person of the de¬ 
fendant TTarvev. 

MRS. STTLES: T offer them at this time, and 
pass them to counsel. 

Shall I proceed. Your Honor, or wait until those 
are received? 

THE COI T RT: Well, we will wait until Mr. 

Hughes examines them. 

Are you offering these exhibits in evidence? 

MRS. STILES: Yes, Your Honor. 

THE COURT: They may be admitted, and you 
may pass them to the jury. 

MR. HUGHES: May T cross-examine the wit¬ 
ness with reference to these exhibits before they 
are admitted. Your Honor? 

THE COURT: No, T think you may do that 
when you cross-examine the witness. 

The above excerpt indicates: 

1. That it was the design and purpose of the Court 
below to immediately have the said exhibits passed to 
tbe jury: 
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2. For the purpose of impressing upon their minds 
the purport, weight and sufficiency of those exhibits as 
evidence of guilt: 

3. Without opportunity being afforded counsel for ap¬ 
pellant to inquire as to their admissibility, prior to re¬ 
ception. 

Tt is not neessary to speculate respecting the Trial 
Court’s knowledge of the rule of the Smith case, supra, 
for at a later juncture in the trial this occurred (J. A. 
13). 

MR. HUGHES: On behalf of the defendant Har¬ 
vey T move Your Honor for judgment of acquittal 
on the ground that the only evidence concerning 
Harvey’s participation in this alleged offense is a 
statement made by him to Ellsworth Cook to the 
effect that he was going to do nothing at all about 
it because Hardv had turned nothing over to him. 

MR. CROSS:’ Haley. 

' MR. HUGHES: Haley had turned nothing over 
to him. 

Secondly, at the time of the seizure, the examina¬ 
tion of the exhibits will disclose that not one of the 
slips which they characterize as numbers slips is 
dated. Under the decision of the Francis case it is 
incumbent for the Government to show that they 
were in fact current slips. Tn the Francis case 
there were some current and some not current. 

THE COURT: What is the citation of that case? 

MR. HUGHES: Tt is about 62 Appeals, Your 

Honor. T don’t know exactly. 

• • • • 

THE COURT: Old slips are not enough, no. 

It being patent that the Court was aware of the ruling 
of this Court to the effect dead or expired slips would 
not amount to evidence of guilt—what was the duty of 
the Court below, when counsel for appellant requested 
permission to inquire, on cross examination as to that 
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aspect only, with respect to the quality of those slips as 
admissible evidence. 

Certainly the question of the admissibility of the alleged 
numbers slips was not for the determination of the jury . 

Wigmore, Evidence, Third Edition, Yol. IX, Sec. 2550, 
pp. 501, 503, we note: 

The admissibility of a given piece of evidence is 
for the judge to determine. * * *. 

In the appurtenant corollaries of this function of 
the judge, it may be noted that we may of course 
hear evidence on both sides for determining the facts 
on which the rule of admissibility turns; that during 

this process the jury may be retired out of hear- 

• # • 

mg; 

But how may the judge determine admissibility unless 
he first hears the evidence necessary for determining the 
facts on which the rule of admissibility turns? 

In Perrygo v. United States, 55 App. D. C. 80, 83, 2 
F. 2d 181, this Court said in a homicide case: 

(2-4) # # * the jury ought not to be permitted 
to hear any testimony concerning a confession until 
its admissibility has been determined by the court, 
out of the presence of the jury. 

In Gila Valley, G. & N. R. Co. v. Hall, 232 U. S. 94, 
58 L. Ed. 521, 525, the Supreme Court said: 

We agree that the testimony was such as to render 
it a matter of doubtful inference whether Hall heard 
the conversation: but we think this question of fact 
was one to be determined by the trial court, and 
not by the jury. Questions of the admissibility of 
evidence are for the determination of the court; and 
this is so whether its admission depend upon matter 
of law or upon matter of fact. 

And Rule 26 of our Rules of Criminal Procedure savs: 

* • * The admissibility of evidence * * # shall 
be governed, except when an act of Congress or these 
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rules otherwise provide, by the principles of the com¬ 
mon law as they may he interpreted by the courts 
of the United States in the ligrlit of reason and 
experience. 

At a bench conference with all counsel, just prior to 
giving the case to the jury, counsel for the government 
advised the Court that she had located the case of Smith 
v. Unite/] States, supra, whereupon this occurred (J. A. 
16 ). 

THE COURT: Well, it seems to me that the 
possession counts ought to be out of the case. Do 
vou not agree, on the basis of this case? 

MRS. STILES: Yes, Your Honor. 

THE COURT: I will submit the case only on the 
first two counts of the indictment. 

Thus we find in this case the unique situation of the 
Trial Court holding as matter of law that the alleged 
numbers slips do not amount to legal evidence of com¬ 
mission of the offense of possession of numbers slips— 
a misdemeanor: and simultaneously holding that the 
same slips are legal evidence of the commission of the 
felonious offense of operating a lottery: for, as will be 
noted, infra, the jury was never instructed respecting 
the weight, sufficiency, or value as evidence in the case 
of the alleged numbers slips. 

It is, of course, impossible to now say what the ruling 
of the Trial Court, respecting admissibility of the said 
numbers slips might have been, had he followed the 
usual, customary and legally approved method of inquir¬ 
ing into and determining their admissibility: but it is 
contended that his instruction to government counsel 
to pass the said slips to the jury, for the reasons the 
Trial Court advanced, and his refusal to concern himself 
with their admissibility, deprived appellant of a sub¬ 
stantial element of the right to a fair trial under duo 
process of law. 
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n. 

The Refusal of the Trial Court to Instruct the Jury That 
the Alleged Numbers Slips Were Not Evidence of 
Guilt Was Prejudicial and Fatal Error. 

It will be borne in mind that the proceedings which 
led the Trial Court to withdraw counts three, four and 
five of the indictment from the consideration of the jurv 
took place at the bench and were not heard by the jury. 
The jury was never instructed that the numbers slips 
did not constitute evidence of guilt as charged. 

On the contrary a requested instruction respecting the 
value of tlm alleged numbers slips, as legal evidence of 
guilt was refused. At (J. A. 16) we read: 

MR. HI GHES: Will Your Honor instruct the 
jury that they are at liberty to disregard the slips 
which have been introduced in evidence? 

THE COURT: No, I am not going to do that, be¬ 
cause I suppose the fact that old slips are on file in 
an establishment is not in itself sufficient but taken 
together with other evidence it mirjht fend to show 
that a lottery was in operation 

At (J. A. 17), we learn that the Trial Court in its 
charge to the jury said, in part: 

Now I shall briefly summarize the evidence in re¬ 
spect to each of the defendants. Taking first the 
first count in the indictment, which relates to the 
defendant Alvin Harvey: Ellsworth Cook testified 
that he called at the premises 618 O Street, North¬ 
west, on the 3rd of March and found the defendant 
Harvey there: that he showed Harvey a slip with 
some money and asked Harvey what he intended to 
do about the matter. Harvey replied that John 
came in too late and that he, Harvey, did not intend 
to do anvthing. 

Cook further testified that Harvey was seated at 
a table with an adding machine and a pile of money 
in front of him. 
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Officer Molle testified that on the 6th of March he 
went to the same premises with a search warrant and 
that he found Harvey seated at a table with a quan¬ 
tity of numbers slips , money, numbers books on a 
table and elsewhere in the premises, and numbers 
slips on the defendant’s person, and numbers books. 

If you credit this evidence, you have a right to 
infer, if you choose to do so, that Harvey was oper¬ 
ating a lottery, both from the paraphenalia that were 
found at his place and from the statements made by 
him to Cook. 

At (J. A. 18) the following occurred: 

MR. HUGHES: May the record show that we 
take exception to Your Honor’s charge in reviewing 
the evidence concerning Harvey and the inferences 
which Your Honor instructed the jury they could 
draw from that evidence. 

At (J. A. 18) this occured: 

MR. HUGHES: Would Your Honor instruct the 
jury that statements made by Haley to Cook out of 
the’ presence of the defendant Harvey are not bind¬ 
ing upon the defendant TTarvev? 

THE COURT: Oh, yes, certainly. 

• • • • 

One other thing I want to add at the request of coun¬ 
sel. 1 referred to the fact that Haley made certain 
admissions to the police officer when arrested. I 
think T should add that of course that is admissible 
only against Haley, but not against Harvey. Any 
damaging statement that a person makes is admis¬ 
sible only as against himself but not as against any 
other defendent. There is other evidence against 
Harvey that you have to act on. 

Respecting the request of counsel for appellant relat¬ 
ing to the jury’s right to disregard the number slips as 
evidence of guilt the language of Francis v. United 
States , 164 U. S. 676. 41 1.. Ed. 595, 597 is enlighten¬ 


ing: 
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* * * The language as used in the statute looks 
to the future. The papers must purport to be or 
represent an existing chance or interest which is 
dependent upon the event of a future drawing of 
the lottery. A paper that contains nothing but 
figures which in fact relate to a drawing that has al¬ 
ready been completed, one that has passed and gone, 
cannot properly be said to be a paper, certificate, or 
instrument as described in the statute. It purports 
to show no interest in or dependent upon the event 
of anv lotterv. If the lotterv has been drawn, the 
interest is no longer dependent upon it. The con¬ 
dition upon which the bet or the interest was de¬ 
pendent has happened; the solution of the problem 
has already been determined. * * * From the state¬ 
ment upon the paper the agent may acquire the 
knowledge which will enable him to say who has 
won, but the book or the paper does not purport to 
be and is not a certificate, etc., within the act of 
Congress. 

But the expert witness Molle had testified that the 
slips he found on Harvey were integral and vital indicia 
of an existing lottery; and the Trial Court in its charge 
told the jury they should recall Molle’s testimony about 
the alleged slips, and added that the slips would support 
an inference of guilt. 

And certainly the Trial Court refused to indicate to 
the jury that the slips, per se, were anything less than 
conclusive evidence of guilt. 

And bearing in mind that at no place in the record 
is it revealed that the Trial Court advised the jury 
Cook's testimony that Haley told Cook that he, Haley, 
turned in his play to Harvey, was not evidence against 
Harvey; the Court’s instruction, after request specifically 
made on this point, dealing solely and only with Haley’s 
statements to arresting police, must have been interpreted 
by the jury as meaning that Cook’s testimony about 
Haley’s statement to him. Cook, remained in the case 
as legal evidence against Harvey. 
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Thereafter the following discourse between counsel and 
Court took place, at the bench. 

(J. A. 19): 

MR. HUGHES: Does Your Honor think it proper 
for the jury to have that indictment? 

THE COURT: I always give them the indictment. 

MR. HUGHES: Not under these circumstances, 
though. Your Honor. 

i THP! COURT: Well, if you had objected to it, 
I would have made a copy of only the first two 
counts. Is there any objection ? 

MR. HUGHES: I do not think they should have 
the complete indictment. 

MR. CROSS: (Counsel for co-defendant Haley) 
I did not understand that they would be given it. 

THE COURT: You know the practice of the 
Court is always to give the indictment to the jury, 
the entire indictment. There have been instances 
when counsel objected to the jury having the entire 
indictment and a copy of only part of the indictment 
has been made. The jury already has the entire 
indictment now. 

MR. CROSS: They should only have a copy of 
the first two counts of the indictment. 

THE COURT: I told them that they are only 
concerned with the first two counts. 

I had a case the other day where all the counts 
were dismissed except the first count, and I told the 
jury to ignore the other counts. 

Tf a request had previously been made, I would 
have been glad to have a copy made of the first two 
counts, but T think you gentlemen come in entirely 
too late. T do not think any harm has been done 
anyway. 

* • * * 

MR. HUGHES: Is our understanding correct, 
Your Honor, that as of now a judgment of acquittal 
has been entered as to both defendants on the third, 
fourth and fifth counts? 

THE COURT: Y'es. / have so instructed the 
Clerk. (Italics by brief writer). 
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So, the jury took to their deliberation the entire in¬ 
dictment. Counts one and two were in the case; the 
remaining counts were out of it —because the evidence 
was legally insufficient to warrant consideration by the 
jury. 


These counts were: 

THIRD COUNT: 

On or about March 3, 1951. within the District of 
Columbia, John W. Haley sold and transferred to 
Ellsworth Cook a chance, right and interest in a 
lottery known as the numbers game. 

FOURTH COUNT: 

On or about March 6, 1951, within the District 
of Columbia, Alvin Harvey knowingly had in his 
possession certain tickets, certificates, bills, slips, 
tokens, papers and writings, used and to be used, and 
adapted, devised and designed for the purpose of 
playing, carrying on and conducting a lottery known 
as the numbers game. 

FTFTH COUNT: 

On or about March 21, 1951, within the District 
of Columbia, John W. Haley, knowingly had in his 
possession certain tickets, certificates, bills, slips, 
tokens, papers and writings, used and to be used, 
and adapted, devised and designed for the purpose 
of playing, carrying on and conducting a lottery 
known as the numbers game. 

Count three referred to the slip the complaining wit¬ 
ness gave the co-defendant Haley; and the record shows 
beyond a reasonable doubt that the appellant never had 
that paper or slip. 

Count four referred to the slips taken from appellant 
at the time of the search and seizure. 

The Trial Court told the Clerk that a judgment of ac¬ 
quittal had been entered as to those counts because of 
insufficiency of evidence. 

The trial Court never told the jury that. 
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The trial Court did not permit the jury to know that 
there was no legal evidence to support the allegations of 
these counts. 

When he handed the jury the entire indictment and told 
them to consider counts one and two what was the jury 
to think, guess, speculate or surmise? 

They had heard the Court say the slips were evidence 
of guilt as charged. 

They had never keen told anything concerning the evi¬ 
dentiary value of the slips as far as they were con¬ 
cerned. 

How was the jury to know or properly assess the evi¬ 
dentiary value of the slips? 

The question which concerns this case here is: 

WAS IT NECESSARY, TO INSURE A FAIR 
TRIAL UNDER DUE PROCESS OF LAW, TO 
SUBMIT THE CAUSE TO A JURY WHICH HAD 
LEGAL KNOWLEDGE OF THE EVIDENTIARY 
VALUE OF THE SLIPS? 

If this Court believes the jury, ex necessitae, had to 
have! such information in order to reach an informed 
and legally sufficient verdict, the following cases apply: 

Bird v. United States, 180 I". S. 356, 361, 21 S. Ct. 
403. 45 L. Ed. 570, 573: 

It is well settled that the defendant has a right to 
a full statement of the law from the Court, and 
that a neglect to give such full statement, when the 
jury consequently fall into error, is sufficient reason 
for reversal. The numerous decisions to this effect 
are cited in Wharton on Criminal Law, vol. 5, sec¬ 
tion 3162, 7th ed. The chief object contemplated in 
the charge of the judge is to explain the late of the 
case , to point out the essentials to be proved on the 
one side and the other, and to bring into view the 
relations of the particular evidence adduced to the 
particular issues involved. 
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In Brotherhood of Carpenters v. United States, 330 
U. S. 395, 407, 67 S. Ct. 782, 91 L. Ed. 985: 

* * * a requested instructions were refused and 
instead instructions were given that stated a different 
concept of law, * * *. 

* * * A failure to charge correctly is not harm¬ 
less, since the verdict might have resulted from the 
incorrect instruction. * * * The error is aggra¬ 
vated by the failure to give the correct charge upon 
request. (Citing Bird v. United States, 180 U. S. 
356, 361). 

* * # ♦ 

* * * though the failure to so charge was not 
excepted to, we would not be precluded from enter¬ 
taining the objection. (Citing, Webing v. United 
States, 163 U. S. 632, 65S: Brasfield v. United States, 
272 U. S. 448, 450; see also United States v. Atkin¬ 
son, 297 U. S. 157, 160. And see Buies of the 
Supreme Court, Buie 27). The erroneous charge was 
on a vital phase of the case and affected the substan¬ 
tial rights of the defendants. We have the power 
to notice a “plain error” through it is not assigned 
or specified. 

Tn this case the jury was absolutely and completely 
ignorant, respecting: 

1. The evidentiary value of the slips; 

2. The evidentiary value of counts three, four and five; 

3. Of the fact the slips had no evidentiary value— 
as matter of law—pronounced by the Court. 

4. The evidentiary value of Haley's statement to Cook, 
that Haley banked his alleged numbers play with appel¬ 
lant. 

It is difficult to understand how such a jury could 
arrive at a legal verdict—too much was left to specula¬ 
tion; to conjecture: to guess; to surmise. 



IS 


The citizen defendant has an absolute right to have 
his case determined by a jury in full possession of all 
the applicable law—and that right denied results in a 
conviction in violation of a fair trial under due process 
of law. 

III. 

The Refusal of the Trial Court to Grant Appellant’s 
Motion for Judgment of Acquittal Was Prejudicial 
and Fatal Error. 

The indictment relates to March 3, March 4, March 5, 
and March 6, 1951. 

Respecting March 3. 1951. the record shows (J. A. 
5): 

BY MR. HUGHES: 

Q. On March 3 you had no transaction whatever 
with Harvey, did you; with Harvey? 

THE COURT: He does not claim he had. 

MR. HUGHES: I would like to clear it up and 

make sure the jurors understand. 

• * ♦ * 

THE COURT: [ am going to exclude that, fie 
did not testify that he had a transaction, and the 
Government does not claim he had a transaction 
with Harvey. As I understand, the Government 
maintains the transaction was with Haley. 

Is that correct? 

MRS. STILES: Yes, Your Honor. 

Ergo it is not contended that on March 3, 1951, appel¬ 
lant was guilty under count one. 

There is no testimony nor evidence relating to March 

4, 1951. 

There is no testimony nor evidence relating to March 

5, 1951. 

March b, 1951, only, is left. 
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On March 6, 1951, pursuant to authority of a search 
warrant officers Molle and Valentine seized exhibits 7 
to 15, inclusive, from the person or premises of appel¬ 
lant. 

At (.], A. 8) the witness Molle testifies: 

Q. Did you have any conversation with the de¬ 
fendant (appellant here) at that time? 

A. Well, the defendant merely expressed sur¬ 
prise at seeing us there at that time. I later ques¬ 
tioned the defendant as to his numbers activities, and 
as to who he turned his numbers over to. He said 
he turned them over to a colored man but he didn’t 
know the colored man’s name. 

It cannot be seriously contended that this declaration 
amounts to a confession or admission that appellant had 
operated a lottery on March 6, 1951. 

At (J. A. 13) the witness Valentine, police officer, 
present on March 6, 1951, testifies: 

Q. Now, while you were there, did anyone come 
in, or did you have any conversation with anyone 
on the telephone? 

A. 1 took three single action bets at the time 
we were there making the raid. 

This is not evidence that appellant, on March 6, 1951, 
did, in law and in fact, violate the statute under which 
he was convicted. 

As to the exhibits, 7 to 15 inclusive, it is the intention 
of appellant to have these produced before this court so 
that their quality, as evidence of guilt, may be noted. 

What is cited above, constitutes as far as appellant 
can scan from the record, the entire evidence of guilt; 
and it is contended it is lacking in weight and sufficiency 
to such a degree that it was illegal to submit it to a 
jury, with instructions that if believed, it would support 
a verdict of guilt. 
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It is highly significant that a portion of the applicable 
statute. District of Columbia Code, 1940 Ed., 22- 1501, 
reads as follows: 

The possession of any copy or record of any such 
chance, right, or interest, or of any such ticket, cer¬ 
tificate, bill token, or other device shall be prima 
facie evidence that the possessor of such copy or 
record did, at the time and place of such possession, 
keep, set up, or promote, or was at such time and 
place concerned as owner, agent, or clerk, or other¬ 
wise in managing, carrying on, promoting, or adver¬ 
tising a policy lottery, policy shop, or lottery. 

This section of the statute dealt with the alleged num¬ 
bers slips which constituted the evidence which the statute 
required appellant to explain away—but the Court held 
this evidence did not meet the requirement of the statute 
and of this and the Supreme Court. 

So there were left certain blank pads of a type fre¬ 
quently used by numbers writers: 

Certain “tip’’ sheets: compilations of number combi¬ 
nations held out to be favorable, more favorable, most 
favorable, etc.; 

Certain sheets indicating that certain combinations of 
numbers paid odds in greater or lesser degree: 

A roll of tape for an adding machine: 

An adding machine; 

A certain amount of money. 

None of the remaining exhibits were contraband: nor 
were either prima facie, or other evidence of criminal 
activity, per se. 

The best inference, in law, which these could support 
was that they were adaptable to violation of the statute— 
but this inference did not permit the further inference 
that the possessor had actually violated the statute. 



Inference upon inference is not permissible. 

Jones, on Evidence, 2d Ed. Yol. 1, sec. 364, pp. 629, 
630, says: 

Although from proof of fact A., fact B., may be 
presumed and from jrroof of fact B., fact C., may be 
presumed, it does not at all follow that from proof 
of Fact A., producing the presumption of B, fact C., 
dependent upon fact B., may be presumed. That may 
not be taken as proved, even to the extent of making 
out a priina facie case, which rests, not on logic, but 
on mere surmise and conjecture. 

There remains the assertion of the witness Valentine 
that he had three single action bets via telephone while 
in the premises being searched. 

Per se, the fact that some unidentified person called 
that phone and requested acceptance of a bet, does not 
establish the material facts demanded by the statute. 

The inducement to violate the statute failed so far as 
appellant is concerned. 

He did not receive it. 

He did not act upon it. 

And however strong may be the suspicion that under 
different, circumstances appellant might h-are taken af¬ 
firmative action, that suspicion does not amount to proof 
of a violation of the statute as alleged in the indictment. 

Appellant reason thus: 

Should his contention— 

a. The exhibits will not, per se, support a legal 
inference upon which a verdict of guilty may be 
predicated; 

b. The testimony of witness Valentine will not, per 
se, support such inference; 

c. The testimony of witness Molle will not, per se, 
support such inference; 
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be deemed sound; then it follows that in combination 
they may not legally support such inference. 


This matter having been presented to the Trial Court, 
for determination by a mind learned in the law, the de¬ 
cision must be made in the light of the guiding principles 
set forth by this Court in Curley v. United States , 160 
F 2d 229, SI U. S. App. D. C. 389, 392, 393, as follows: 


(7-9) The true rule, therefore, is that a trial 
judge, in passing upon a motion for directed verdict 
of acquittal, must determine whether upon the evi¬ 
dence, giving full play to the right of the jury to 
determine credibility, weigh the evidence, and draw 
justifiable inferences of fact, a reasonable mind 
might fairly conclude guilt beyond a reasonable doubt. 
If he concludes that upon the evidence there must be 
such a doubt in a reasonable mind, he must grant 
the motion; or. to state it another way, if there is 
no evidence upon which a reasonable mind might 
fairly conclude guilt beyond reasonable doubt, the 
motion must be granted. If he concludes that either 
of the two results, a reasonable doubt or no reason¬ 
able doubt, if fairly possible, he must let the jury 
decide the matter. In a given case, particularly one 
of circumstantial evidence, that determination may 
depend upon the difference between pure speculation 
and legitimate inferences from proven facts. The 
task of the judge in such case is not easy, for the 
rule of reason is frequently difficult to apply, but we 
know of no way to avoid that difficulty. 

To be valid, the first part of the above-quoted 
statement from the Hammond case, supra, must be 
understood to mean that the judge cannot let a case 
go to the jury unless there is evidence of some fact 
which to a reasonable mind fairly excludes the hypo¬ 
thesis of innocence. The statement refers to * the 
requisite presence of evidence, and not to the absence 
or effect of other evidence. The second part of the 
quoted statement means that if, upon the whole of 
the evidence, a reasonable mind must be in balance 
as between guilt and innocence, a verdict of guilt 
cannot be sustained. 





The quoted part of the Hammond case appears in the 
Curley case at page 392, (1) as follows: 

# * # “Unless there is substantial evidence of 
facts which exclude every other hypothesis but that 
of guilt it is the duty of the trial judge to instruct 
the jury to return a verdict for the accused, and 
where all the substantial evidence is as consistent 
with innocence as with guilt it is the duty of the 
appellate court to reverse a judgment against him.” 

CONCLUSION 

Appellant contends that the errors complained of, per¬ 
mitted and required the jurors in the instant case to 
deliberate and return a verdict of guilt upon a state of 
fact which embracing consideration of inadmissible pre¬ 
judicial evidence, deliberation respecting such evidence in 
complete and total ignorance of its legal value as proof, 
and final consideration of evidence legally insufficient to 
support a verdict of guilt; resulted in a substantial de¬ 
nial of the Constitutional guarantee of a fair trial under 
due process of law. 

Fundamental justice requires that the ruling of the 
Trial Court be reversed and that the conviction of appel¬ 
lant be set aside. 

Respectfully submitted, 

/s/ T. Emmett McKenzie. 

Columbian Building, 

James K. Hughes. 

Columbian Building, 

Counsel for Appellant . 
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Ellsworth Powell Cook 

was called as a witness by counsel for the United States 
and, being first duly sworn, was examined and testified 
as follows: 

Direct Examination 
BY MRS. STILES: 

Q State your full name for the record, please. A 
Ellsworth Powell Cook. 

♦ * ♦ • 

Q What do you do for a living? A I operate a 
cleaning and pressing shop. 

Q Where is your cleaning and pressing shop ? A Lo¬ 
cated at 1323 Seventh Street, Northwest. 

# • * # 

Q Directing your attention to March 3, 1951, did you 
see either one of these defendants? A I don’t recall 
the dates. Shall I answer yes? 

* * * # 

12 Q Well, in the early part of March, 1951, did 
you have any dealing with either one of these de¬ 
fendants? A I did. 

Q With whom? A John Haley. 

• •it 

Q Now, directing your attention to that date in the 
early part of March, what dealings did you have with 
this man John Haley, whose name you thought was 
Hardy? A The only dealings I ever had with him was 
making a few numbers bets. 

13 Q Where did you make these numbers bets with 
him? A From time to time at my place of busi¬ 


ness. 
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Q Now, specifically, in this first part of March, where 
were bets made? A At my place of business. 

Q What bets did you make at that time? A Well, 
thev were single-action bets. I don’t recall exactlv all 
the numbers, but L know one specifically that, well, came 
out that day. 

Q Well, .just tell us in your own words what hap¬ 
pened, how you made the bets and what happened. A 
Well, on this particular day John, he came into my place, 
and as T did on previous dates, I wrote down some 
numbers for which I put the money too that i wanted to 
bet, and give them to him to put in as usual. 

Q What did you write them down on? A A pink 
slip of paper. 

Q Did you write them? A T did. 

Q Then what did you do with them? A Give them 
to John along with the money. 

Q Then what happened ? Go on and just tell us in 
your own words. A Well, on that particular day, which 
was at that time about ten minutes before the radio 
14 would give the races, and about fifteen minutes 
later John came back and told me he had bad news 
for me, that he couldn’t get the bets in. 

At that particular time I asked him to whom he had 
been giving my bets and he told me Harvey. 

MR. HUGHES: Objection, Your Honor. 

THE COURT: Objection sustained. 

MR. HUGHES: Will Your Honor instruct the jury 
to disregard that? 

THE COURT: Well, it is not admissible against the 
defendant Harvey. Tt is only admissible against the de¬ 
fendant Haley. 

• # • • 

Q As a result of that conversation with John Haley, 
what did you do then? A T then proceeded around to 
bOS 0 Street, Northwest. 
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Q Did you know who was there at 60S 0 Street when 
you went there? A Well, I did. 

15 i Q You knew who lived there, or worked there? 

A 1 knew who worked there, place of business, in 
other words. 

Q How long had you known that? A Over a period 
1 would say of about six to eight months. 

Q All right. Now, you went to this 608 O Street then, 
and who did you find there? A Harvey. 

Q (Jo ahead, then, and tell us what conversation, if 
any, you had with Harvey. A I then extended to him 
the slip and the money which John had returned to me 
and asked him what he intended to do about the matter. 
He said he didn’t intend to do anything: that John was 
out in the street and came in there too late. 

He asked me what I thought he should do about it. I 
told him I thought he should straighten the bet. He 
then said he didn't intend to do anything about it, asked 
me if 1 wanted to see him outside. 

I then replied, “Xo.” 

• ♦ * • 

18 Q Mr. Cook, did you later report this matter 

to the police? A T did. 

• • • * 

('mss Exam 1 nation 


Q Isn’t it true, Mr. Cook, that when Mr. Haley was 
in yriur shop during the first part of March, that you 
asked him to bet this number for you? Didn't you tes- 
i tifv that you asked him to bet this number for you? 
19 A Well, as far as T know, that is what he came 
in there for, to take bets. 

Q But nevertheless, you asked him to take bets, didn’t 
you? A You don’t have to ask him to bet them. All 
you have to do is give them to him. 
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Q What procedure did you use in betting this num¬ 
ber? A Wrote the numbers on the paper and gave him 
the money and the slip of paper. 

# * # * 

23 Q Prior to going to 60S 0 Street, Hardy had 
returned to you your money plus the slip of paper 

that you had written your number on, is that right? A 
Yes, sir. 

Q So he gave you your money back and your slip 
back? A Yes, sir. 

Q You then went around to 60S O Street, didn't you? 
A Yes, sir. 

Q And you talked to Harvey? A Yes, sir. 

(\) And you said to Harvey “What are you go- 

24 ing to do about this bet?” A Yes, sir. 

Q And Harvey said to you ‘‘I am not going to 
do anything about this bet,” didn’t he? A That is cor¬ 
rect, sir. 

Q Tie told you he hadn’t accepted your bet. didn't he? 
A Ho didn’t say he hadn’t accepted it. He said John 
was out in the street when the number came in and he 
got in too late. 

Q He told you that he wouldn’t take the transaction 
from Hardy, didn’t he? A No, sir. 

Q He told you it was too late when Hardy got there, 
didn’t lie? A Yes, sir. 

Q And you got your money and the slip back, didn't 
you? A That is correct, sir. 

Q On March 3 you had no transaction whatever with 
Harvey, did you; with Harvey? 

THE COURT: He does not claim he had. 

MR. HUGHES: T would like to clear it up and make 
sure the .iurors understand. 

THE WITNESS: On the date concerned. I didn’t 
have no transaction with anyone on the particular date— 
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BY MR. HUGHES: 

25 Q On March 3? A Well, is that the date 
that— 

THE COURT: I am going to exclude that. He did 
not testify that he had a transaction, and the Government 
does not claim he had a transaction with Harvey. As I 
understand, the Government maintains the transaction 
was with Haley. 

Is that correct ? 

MRS. STILES: Yes, Your Honor. 

THE WITNESS: That’s correct. 

BY MR. HUGHES: 

Q Who, if anyone, took you to headquarters ? A 
Took myself. 

Q You went down there voluntarily? A Yes, sir. 

# * # • 

D ired Km in in a t i o n (Ji esmn ed ) 


BY MRS. STILES: 

Q i When you went to this address at 608 () Street, 
Northwest, and talked to the defendant Harvey, where 
was he in that building: exactly what room or floor? 
A Second floor front. 


26 Q Where was the defendant Harvev when vou 
got to the second floor front? A He was sitting 
at a table in a chair, with an adding machine and a pile 
of money in front of him. 

MRS. STTLES: That is all T have. Your Honor. 


27 Arthur H. Molle 

was Called as a witness by counsel for the United States 
and, having been first duly sworn, was examined and 
testified as follows: 
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Direct Exam ined ion 
BY MRS. STILES: 

Q Will you state your full name for the record, 
please? A Arthur H. Molle, M-o-l-l-e. 

28 Q What is your assignment with the Metropoli¬ 
tan Police Department, Officer? A I am assigned 
to the Detective Bureau, detailed to the Vice Squad. 

O Now, directing your attention to March 6, 1951, did 
you have occasion to go to the premises 608 0 Street, 
Northwest? A I did. 

Q Is that in the District of Columbia? A Yes, 
ma’am. 

0 Tell us who was with you, if anyone. 

THE COURT: What is the date you are inquiring 
about? 

MRS. STILES: March 6, 1951, Your Honor. 

THE COURT: Thank you. 

BY MRS. STILES: 

Q Who was with you, if anyone? A Detective Val¬ 
entine and Detective Sergeant Bonnaccorav. 

Q Did you have in your possession any kind of a 
warrant? A Yes, ma'am, we had a search warrant for 
the premises 608 0 Street, Northwest. 

THE COURT: 1 think you had better speak through 
the microphone so that all of the jurors will hear you. 
BY MRS. STILES: 

Q Will you tell us what took place upon your arrival? 
A Upon arrival at the premises we went to the second 
floor, and in the rear room, rear apartment, found 
*29 a door which was closed but unlocked. I entered 
that room and observed the defendant Harvey 
seated at a table on which were a quantity of numbers 
slips, some money and an adding machine, and the de¬ 
fendant was writing in a numbers book at the time. 

Q Now—excuse me. Go ahead. A We proceeded 
to search the premises and found other numbers books 
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on the premises, and also some numbers slips on the 
defendant’s person. 

Q Did you have any conversation with the defendant 
Harvey at that time? A Well, the defendant merely 
expressed his surprise at seeing us there at that time. I 
later questioned the defendant as to his numbers activi¬ 
ties, and as to who he turned his numbers over to. He 
said he turned them over to a colored man but he didn’t 
know the colored man’s name. 

Q Now. Officer, I am going to show you Government 
Exhibits 7. 8, 9, 10, and 11, for identification, at this 
time, and ask you if you have seen these thing's before, 
and if you have, will you take Xo. 7 and toll us what it 
is and then go right on down the line and tell us what 
each of them is. very briefly, please? A Xo. 7 is a 
numbers slip— 

ME. HUGHES: Just a minute. Tf Your Honor 
please, if this man is testifying as an expert, T think ho 
should be qualified. 

• * • • 

34 A Xo. 7 is what is commonly called a numbers 

slip. This particular slip contains about ten indi¬ 
vidual numbers bets. The total of the bets is 30 cents. 

In the upper right-hand corner is a symbol that looks 
like L3. which is a symbol that usually indicates the 
writer’s code, or his number, or his name. 

Exhibit Xo. 8 is a section of tape from an adding 
machine, which is commonly referred to as a run-down 
tape. That is a total of many slips, and indicates the 
total amount of play on various slips, amount owed. This 
slip totals $ 4 . 10 , and underneath that is subtracted a total 
of $1.02, which represents 25 per cent of $4.10, 25 per 
cent being the writer's usual commission for writing num¬ 
bers. 

Xo. 9 is a duplicate numbers slip, it being the white 
copy. 
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I should have indicated No. 7 as being an original. 
No. 9 is a duplicate which is generally white and 
contains one number bet. 

Exhibit No. 10 is the same. 

Exhibit No. 11 is the same, the only difference being 
that No. 11 contains two numbers bets. 

* • # # 

THE COURT: Just before you proceed—are you of¬ 
fering these in evidence? 

MRS. STILES: Yes, Your Honor. 

THE COURT: I suggest you offer them in evidence 
now so that the jury can see them while this witness’ 
testimony is fresh in their minds, instead of offering them 
later on. 

MR. HUGHES: Would Your Honor extend defense 
counsel the courtesy of examining the exhibits? 

THE COURT: Of course. But they have not yet 
been offered. 

I know some counsel wait until the end and then offer 
all the exhibits. I think if you do that, then the jury 
loses the explanation of what those exhibits are. I think 
you ought to offer them in evidence as the explanation 
progresses. 

BY MRS. STILES: 

Q I ask you where you have seen these slips, 
36 exhibits 7 through 11, that you have identified. A 
They were found on the person of the defendant 
Harvey. 

MRS. STILES: T offer them at this time, and pass 
them to counsel. 

Shall T proceed. Your Honor, or wait until those are 
received ? 

THE COURT: Well, we will wait until Mr. Hughes 
examines them. 

Are you offering these exhibits in evidence? 

MRS. STILES: Yes, Your Honor. 
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THE COURT: They may be admitted, and you may 
pass them to the jury. 

MR. HUGHES: May 1 cross-examine the witness with 
reference to these exhibits before they are admitted, 
Your Honor? 

THE COURT: No. 1 think you may do that when 
you cross examine the witness. 

(Government Exhibits 7 through 11 heretofore marked 
for identification were received in evidence.) 

THE COURT: You may proceed. 

BY MRS. STJEES: 

0 Xow, 1 show you a bundle of what appears to be 
little books, and which T have marked as Government 
Exhibit No. 12, and I ask you if you have seen 
37 this bundle before in the form in which they are 
now. A I saw those books put into that bundle 
by myself and Valentine. 

Q In the interest of time, can you take those and 
tell us briefly what they are, and if there are any sepa¬ 
rate papers there you feel you should describe, tell us 
what they are—I mean, if they are different from any of 
the others, tell us what they are and where you found 
those, A These books are numbers books. They are all 
blank, containing no bets whatsoever, just blank numbers 
books. 

Also included in here are cards such as this (indicat¬ 
ing). This is knwon as a cut card. It indicates where 
the odds on certain numbers have been cut from the 
standard ftOO-to-l. to 400-to-l. 

Other cards in this bundle, such as these (indicating) 
are known as tip cards. They contain numbers which are 
supposed to be hot and so forth, and good bets, and such 
as that. 

Then there are a few— 

MR HUGHES: May we see the tip card. Your Honor? 

THE COURT: You may come around and stand with 
counsel. 
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THE WITNESS: Here is one which is called Sneaky 
Pete, which has various bets. 

THE COURT: You may proceed in the meantime. 
THE WITNESS: Also this bundle contains various 
slips of paper containing numbers bets, both originals and 
duplicates. 

38 BY MRS. STILES: 

Q Now, where did you find all of these articles 
in that bundle which you say you put together in the 
manner in which they now are? A They were found in 
various places on the premises 608 <) Street, Northwest. 
Some of them were on the table, some of them in closets, 
and different places about the premises. 

MRS. STILES: Your Honor, I offer these in evidence 
at this time, as Exhibit No. 12. 

THE COURT: It may be admitted. 

(Government Exhibit No. 12, heretofore marked for 
identification, were received in evidence.) 

THE COURT: You may show that to the jury. 
(Exhibit 12 was passed among the jury.) 

BY MRS. STTLES: 

Q Now, T show you Government Exhibit No. 13, and 
T ask you what that is and where you found it. A That 
is a reel of adding machine tape. We found such a roll 
of paper in premises 608 O Street, in the closet there. 
MR. HUGHES: Can you identify that as the roll? 
THE COURT: He said they found such a roll as that. 
MR. HUGHES: If that is not the roll, T object to 
it. 

29 THE COURT: Tt has not been offered as yet. 

MRS. STTLES: T will offer it for Your Honor’s 

ruling. 

THE COURT: Unless it is identified as the roll found 
in the premises, T cannot admit it. T can admit it merely 
for the purposes of illustration, as being similar to a roll 
found in the place. T can admit it for that limited pur¬ 
pose, and I will do that. 
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(Government Exhibit Xo. 13, heretofore marked for 
identification, was received in evidence.) 

BY MRS. STILES: 

Q Xow, Officer, I will ask you to step down here, if 
you will, and look at an adding machine down here which 
I believe the jury can see, and ask you if you have seen 
that adding machine before. A Yes, ma’am, T did. 

Q 1 ask you where you have seen that before. A 
That was on the table in 608 0 Street, Northwest. 

Q And that is the machine—you are identifying the 
exact machine? A Yes. ma’am, I identify it as that 
machine. 

Q Now, Officer, you stated you had found a certain 
amount of money at the premises of the defendant Har¬ 
vey, is that correct? A Yes, ma’am. 

40 Q Did you put that money in any form that 
1 you could identify it? A Well, it was placed in a 
property envelope which is used by the police department 
and promptly sent to the property clerk with the neces¬ 
sary papers. 

Q 1 show you a property envelope marked as Gov¬ 
ernment Exhibit 15, and ask you if you can identify that. 
A This is the amount of money 1 sent to the property 
'•lerk. 

Q When you say this is the amount of money, are 
you referring to something on the envelope? A Yes, 
*lS4.2o. And I placed it in this type of envelope and I 
typed the information on the envelope such as is on 
there. 

THE ('1)1 RT: Well, now, where did you find that 
money ? 

THE WITNESS: If T may refer to my notes, T can 
iell Your Honor. 

THE COURT: Yes, indeed. 

THE WITNESS: (Referring to notes) Some of the 
money was on the table at which the defendant was 
seated, and some of it was in his pockets. 
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Wallace K. Valentine 


was called as a witness by counsel for the United States 
and, having been first duly sworn, was examined and 
testified as follows: 

Direct Examination 

BY MRS. STILES: 

• * # « 

Q Officer Valentine, did you accompany Officer Molle 
and Officer Bonnaccorsy to 60S H Street, Northwest, on 
March 6, 1951? A 1 accompanied them to 60S 0 Street. 

Q I am sorry. I think I did say H, didn’t I? 608 
0 Street, Northwest. I am sorry. A That is right. 

Q Now, while you were there, did anyone come in, or 
did you have any conversation with anyone on the tele¬ 
phone? A I took three single-action bets at the time 
we were there making the raid. 

* m * * 

58 MR. HUGHES: In behalf of the defendant Har¬ 
vey T move Your Honor for judgment of acquittal 

on the ground that the only evidence concerning Har¬ 
vey’s participation in this alleged offense is a statement 
made by him to Ellsworth Cook to the effect that he was 
going to do nothing at all about it because Hardy had 
turned nothing over to him. 

MR. CROSS: Haley. 

MR. HUGHES: Haley had turned nothing over to 
him. 

Secondly, at the time of the seizure, the examination 
of the exhibits will disclose that not one of the 

59 slips which they characterize as numbers slips is 
dated. Under the decision of the Francis case it 

is incumbent for the Government to show that they were 
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in fact current slips. In the Francis case there were 
some current and some not current. 

THE COURT: What is the citation of that case? 

MR. HUGHES: It is about 62 Appeals, Your Honor. 
I don’t know exactly. 

THE COURT: 1 am going to read that case if you are 
going to rely on it. 

Do you know the citation ? 

• • # • 

MR. HUGHES: Old slips are not proof of operation 
of a lottery. 

THE COURT: Old slips are not enough, no. 

• • • ♦ 

THE COURT: In this case, assuming that the num¬ 
bers slips were old, when Harvey's place was raided, 
there were also found— 

MR. HUGHES: May T call to Your Honor’s 
60 attention that there is nothing in the evidence that 
it was Harvey’s place? 

THE COURT: When the premises were raided, ap¬ 
parently Harvey was in charge. He was seated at a table 
with money and slips, and in addition to that a large 
number of numbers books were found in the premises. 

Now, even if numbers slips were old, and therefore not 
in and of themselves sufficient to justify an inference that 
a lottery was being operated. the other paraphernalia plus 
the indication of current activity would justify the jury 
in inferring that a lottery was being operated. For that 
reason I am going to deny the motion. 

I might say, also, that the inference that the jury has 
a right to draw from these facts is corroborated by the 
conversation had between Harvey and Cook, which might 
be construed as an admission on the part of Harvey that 
he was operating a lottery, because he said “John came 
in too late and T don’t intend to do anything about it.” 
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That certainly is a very damaging admission. I will 
deny the motion. 

-dll. HXG1IES: What about a motion for judgment 
of acquitttal on the possession count? 

THE COURT: My ruling now applies to your first 
count. As to the fourth count, that is the possession 
count, 1 think my ruling applies equally as well, because 
even if the slips were not shown to be current slips, 
61 there was other paraphernalia such as numbers 
books that could be used and are adapted to and 
designed to be used for the operation of a lottery. 

MR. HUGHES: But per se possession of numbers 
books which could be used for other things, is not suffi¬ 
cient. They had no— 

THE COURT: I am only referring to the numbers 
slips that— 

MR. HUGHES: Idle books themselves could be used 
for a number of legal things. The books themselves. 
There are no notations or anything on them. 

THE COURT: Well, 1 think there is sufficient evi¬ 
dence to submit the possession count to the jury. T will 
deny your motion. 

• • • • 

67 THE COURT: 1 know there is a case that holds 
that old numbers slips are not within the purview 
of the Act, and that there must be evidence to show that 
the numbers slips are current slips. 

Do you know anything about that, Mrs. Stiles? 

MRS. STTLES: No, I do not, Your Honor. But would 
that just be in connection with the sale? 

THE COURT: No, possession counts. 

Why not let this case go to the jury only on the first 
two counts, which are the felony counts? 

Your point does not apply to them. There is no proof 
that these are current numbers slips. 

MRS. STTLES: In that event do we lose the point 
to the jury that possession is prima facie evidence? 
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THE COURT: 1 know there is such a case. 

MRS. STILES: 1 have not looked for the case during 

the recess, because Mr. Hughes did not give the citation. 

THE COURT: Well, 1 know there is such a case. 

* * * * 

SI MRS. STILES: 1 regret, Your Honor, that 1 
had to find law that is against me, but I did. 

THE COURT: That shows you are a good lawyer. 

The case of Smith v. United States, 70 Appeals D. C. 
256. Xo wonder I couldn’t find Smith, when I was look¬ 
ing for Francis. 

MR. HUGHES: 1 have another one, Your Honor, Jay 
D. Fletcher v. United States. That is 419 in the Munici¬ 
pal Court of Appeals. 

THE COURT: Well, it seems to me that the posses¬ 
sion counts ought to be out ot the case. Do you not 
agree, on the basis of this case? 

MRS. STILES: Yes. Your Honor. 

THE COURT: I will submit the case only on the 
first two counts of the indictment. 

MR. HUGHES: May 1 inquire, is Your Honor 
82 going to instruct the jury that possession is prima 
facie evidence of operating? 

THE COURT: Xo, I am not going to refer to that. 

I do think, however, gentlemen, that there is enough 
other evidence from which the jury has a right to infer 
that a lottery was in operation on both counts. 

MR. HUGHES: In the absence of possession? 

THE COURT: You mean in the absence of proof— 
even without that presumption. 

MR. HUGHES: Will Your Honor instruct the jury 
that they are at liberty to disregard the slips which 
have been introduced in evidence? 

THE COURT: Xo, T am not going to do that, be¬ 
cause I suppose the fact that old slips are on file in an 
establishment is not in itself sufficient but taken together 
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with other evidence it might tend to show that a lottery 
was in operation. 

m * # * 

87 The Court’s Charge to the Jury 

* * • # 

89 At the outset 1 wish to say that it is the func¬ 

tion of the Court, that is, it is my function and 

my duty, to instruct the jury as to the law. You, ladies 
and gentlemen of the jury, are bound and obligated to 
follow the Court’s instructions as to the law. But you 
are the sole judges of the facts, and you must decide the 
facts for yourselves on the basis of the evidence. 

While 1 may discuss the evidence in order to help and. 
assist you in reaching your verdict, my discussion of the 
evidence is not binding upon you and you need attach to 
it only such importance and weight as you deem wise. 
If your recollection and understanding of the evidence 
in any particular differs from my recollection and under¬ 
standing, then your recollection must prevail, and your 
understanding must prevail, because the final decision on 
the facts is solely within your province, and my 

90 instructions are binding on you only as to the law. 

* # # * 

94 Now I shall brieflv summarize the evidence in 
respect to each of the defendants. Taking first 
the first count in the indictment, which relates to the 
defendant Alvin Harvey: Ellsworth Cook testified that 
he called at the premises 608 0 Street, Northwest, on 
the 3rd of March and found the defendant Harvey there: 
that he showed Harvey a slip with some money and 
asked Harvey what he intended to do about the matter. 
Harvey replied that .John came in too late and that he, 
Harvey, did not intend to do anything. 

Cook further testified that Harvey was seated at a 
table with an adding machine and a pile of money in 
front of him. 
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Officer Molle testified that on the 6th of March he 
went to the same premises with a search warrant and 
that he found Harvey seated at a table with a quantity 
of numbers slips, money, numbers books on a table and 
elsewhere in the premises, and nunibers slips on the 
defendant’s person, and numbers books. 

If you credit this evidence, you have a right to infer, 
if you choose to do so, that Harvey was operating a 
lottery, both from the paraphernalia that were found 
at his place and from the statements made by him to 
Cook. 

• i • • 

95 As 1 said to you earlier, my discussion of the 
evidence is not binding on you. You are the sole 

judges of the facts. 

• • • • 

96 MR. HUGHES: May the record show we take 
exception to Your Honor’s charge in reviewing the evi¬ 
dence concerning Harvey and the inference which Your 
Honor instructed the jurv tliev could draw from that 
evidence. 

T further take exception to Your Honor’s charge 

97 in relating and defining the duty of the jury with 
reference to credibility. Your Honor instructed the 

jury that if the jurors believe the Government witnesses, 
and that Your Honor knew of no reason why the jury 
should not— 

THE COURT: That is my comment on the evidence, 
and T indicated that they are the sole judges, however. 

MR. HUGHES: —in so doing they could then find 
both the defendants guilty. I take exception to that part 
of Your Honor’s charge. 

• • • • 

98 MR. HUGHES: Would Your Honor instruct 
the jury that statements made by Haley to Cook 

out of the presence of the defendant Harvey are not 
binding upon the defendant Harvey? 
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THE COURT: Oh, yes, certainly. 

(Counsel having returned to the trial table:) 

THE COURT: At the request of counsel I want to 
add two observations. 

• • • * 

One other thing 1 want to add at the request 

99 of counsel. I referred to the fact that Haley 
made certain admissions to the police officer when 

arrested. I think I should add that of course that is 
admissible only against Haley, but not against Harvey. 
Any damaging statement that a person makes is admis¬ 
sible only as against himself but not as against any 
other defendant. There is other evidence against Harvey 
that you have to act on. 

• • * * 

100 MR. HUGHES: T do not think they should 
have the complete indictment. 

MR. CROSS: T did not understand that they would 
be given it. 

THE COURT: You know the practice of the Court 
is always to give the indictment to the jury, the entire 
indictment. There have been instances when counsel 
objected to the jury having the entire indictment and a 
copy of only part of the indictment has been made. The 
jury already has the entire indictment now. 

MR. CROSS: They should only have a copy of the 
first two counts of the indictment. 

THE COURT: T told them that they are only con¬ 
cerned with the first two counts. 

T had a case the other day where all the counts were 
dismissed except the first count, and T told the jury to 
ignore all the other counts. 

If a request had previously been made, I would have 

been glad to have a copv made of the first two counts, 

but T think you gentlemen come in entirely too late. T 

do not think anv harm has been done anvwav. 

* • • 
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♦ # ♦ # 

101 MR. HUGHES: Is our understanding correct, 
Your Honor, that as of now a judgment of acquittal 
has been entered as to both defendants on the third, 
fourth and fifth counts? 

THE COURT: Yes. 1 have so instructed the Clerk. 

f * * * 

THE DEPUTY CLERK: Mr. Foreman, has the jury 
agreed upon a verdict? 

' THE F(>REMAX: They have, sir. 

THE DEPUTY CLERK: What say you as to the 
defendant Alvin Harvey on the first count of the indict¬ 
ment ? 

THE FOREMAN: He is found guilty. 

* ** • • 
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STATEMENT OF QUESTIONS PRESENTED 

1. After Officer Molle had, on direct examination, iden¬ 
tified certain exhibits seized at the time of appellant’s 
arrest, and when they were about to be introduced in evi¬ 
dence and submitted to the jury, was it error for the trial 
court to refuse to permit premature cross-examination by 
defense counsel with reference to the exhibits. 

2. Was the trial court correct in instructing the jury 
that the undated numbers slips could be considered as evi¬ 
dence of operation of a lottery. 

3. Was the evidence sufficient to support appellant’s con¬ 
viction for operating a lottery. 
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COUNTERSTATEMENT OF THE CASE 

On April 30,1951, n five-count indictment was filed against 
appellant and another, John AV. Haley. Appellant was 
named in the first and fourth counts only. The first count 
charged that appellant operated a numbers game between 
March 3 and March G, 1951, in violation of D. C. Code 
(1940), § 22-1501. The fourth count charged that on March 
6, 1951, appellant had in his possession certain slips used 
in conducting a numbers game, in violation of D. C. Code 
(1940), $ 22-1502. (R. 111.) Appellant’s motion for sup¬ 

pression of certain evidence was denied (R. 113-116), and 
after a jury trial he was convicted on the first, or operation, 
count, and acquitted by direction of the court on the fourth, 


(1) 
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or possession, count (R. 118). On September 7, 1951, he 
was sentenced to imprisonment for a period of four months 
to a year and a day (R. 119), and the present appeal fol¬ 
lowed. 1 

The evidence for the Government may briefly be sum¬ 
marized as follows: 

Ellsworth Powell Cook testified that he operated a clean¬ 
ing and pressing 1 shop, and that during the early part of 
March, 1951, he had on several occasions made numbers 
bets at his place of business with appellant’s codefendant, 
Haley, who came there for the purpose of collecting such 
bets (J.A. 2-3, 4). In making the bets he would write 
some numbers on a slip of paper and then give the slip 
and the money to Ilaley (J.A. 3, 5). On one particular 
Saturday in early March he made such a bet about ten 
minutes before the race results were to he announced over 
the radio, giving Haley ten dollars and a slip with a num¬ 
ber \yritten on it (J.A. 3: R. 20, 21). About a half-hour 
later Haley returned and said that he had bad news, that 
lie had been unable to get the bet in (J. A. 3; R. 23). He 
returned both the slip and the money to Cook (J. A. 5; 
R. 19). After some conversation with Haley, Cook went to 
608 0 Street, X. W., where he knew appellant worked 
(J.A. 3-4). He found appellant in a room on the second 
floor, sitting at a table with an adding machine and a pile 
of money in front of him (J.A. 6). Cook proffered to 
appellant the slip and money which Haley had returned to 
him and asked appellant what he intended to^do about it 
(J.A. 4). Appellant said he did not intend to do anything; 
that Haley had been out in the street and had come in too 
late (J.A. 4, 5). Appellant asked Cook what he thought 
should be done about it, and Cook replied that he thought 
appellant should straighten the bet (J.A. 4). Appellant 

1 The codefendant, Haley, was charged in the other three counts 
with carrying on a numbers game, with selling chances in a numbers 
game, and with possession of numbers slips (R. 111-112). He was 
convicted of operating a lottery’, but was acquitted by direction of 
the court on the other two counts (R. 118). He is not concerned 
in the present appeal. 
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said he did not intend to do anything: about it, and asked 
Cook whether he wanted to see him outside (J.A. 4, 5). 
Cook replied, “Xo”. (J.A. 4).. Cook reported the matter 
to the police the following: Monday (J.A. 4, 6; R. 20). 

Officer Molle stated that he had been a member of the 
Vice Squad for more than four years (J.A. 7; R. 30). 
Testifying as an expert, he described the operation of the 
numbers game, explaining how the winning number is ar¬ 
rived at by totaling the mutuel prices paid on the win, place 
and show horses in the predetermined races at a predeter¬ 
mined track (R. 30-34). On Tuesday, March 6,1951, he and 
two other officers went to 608 0 Street. X. W., with a search 
warrant for the premises (J.A. 7). They found appellant in 
a room on the second floor seated at a table on top of which 
they saw a quantity of numbers slips, some money and an 
adding machine (J.A. 7). Appellant was writing in a num¬ 
bers book (J.A. 7). lie expressed surprise at seeing the 
officers, and stated in answer to their questions that he 
turned over his numbers to a colored man whose name he 
did not know (J.A. 8). The officers found some numbers 
slips on his person, and they found other numbers books 
in other parts of the premises (J.A. 7-8). On the basis of 
his experience Officer Molle identified several numbers slips, 
some numbers books, an adding machine, and some used 
adding machine tape which the officers had found in vari¬ 
ous parts of the premises (J.A. 8-12). He also identified 
a police property envelope in which he had placed about 
$184 which the officers had found on appellant's person or 
on the table at which he was seated when they entered 
(J.A. 12). A request by defense counsel to be allowed to 
cross-examine the officer immediately with reference to 
some of these exhibits, before they were admitted in evi¬ 
dence, was refused, the court stating that this could be done 
during regular cross-examination (J.A. 10). After the di¬ 
rect testimony of the officer had been completed counsel 
for appellant did examine him at some length concerning 
the exhibits (R. 46-49). Officer Molle testified in addition 
that he arrested Halev several davs later, under the author- 


ity of an arrest warrant, and found a quantity of numbers 
slips on his person (R. 41-46). 

Officer Valentino, also a member of the Vice Squad, testi¬ 
fied that he accompanied Officer Molle when appellant was 
arrested at 608 II Street. X. \\\, on March 6, 1951; and 
that while the officers were present on the premises he an¬ 
swered the telephone three times and took bets (J.A. 13). 
He also corroborated Officer Molle’s testimony as to the 
exhibits which were seized on the premises (R. 51, 55-56). 

Appellant did not take the stand himself and offered no 
evidence in defense (R. 70). 

After the Government had rested its case counsel for 


appellant moved for a judgment of acquittal on the ground 
that the evidence of operation of a lottery by appellant was 
insufficient, and on the further ground that, whereas it was 
necessary for the Government to prove that the numbers 
slips were current, examination of the Government's ex¬ 
hibits revealed that none of the seized slips were dated. The 
court refused to dismiss the first, or operation, count, stat¬ 
ing that there was ample evidence to take that count to the 
jury. (J.A. 13-15.) The court at first also refused to 
dismiss the fourth, or possession, count (J.A. 15). Later, 
however, after some considerable discussion, the court did 
dismiss the possession count on the ground that under the 


decision of this Court in &with v. 
I). C. 256, old or undated numbers 


I'vifrr] Stairs. 70 App. 
slips are not sufficient 


lo prove illegal possession (J.A. 15-16). 


In instructing the jury the court specifically and repeat¬ 
edly pointed out that only the first, or operation, count 
remained in the case against appellant. The court said 


(R. 88, 92-93, 95-96) : 


The indictment in this case consists of five counts. 
The case is being submitted to you only in respect to 
the first count and the second count, and you may 
ignore the other three counts. The first count charges 
Alvin Harvey, and the second count charges John V. 
Haley, with managing, carrying on and promoting a 
lottery known as the numbers game. 
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I shall now turn to a more specific and intensive 
consideration of the charges involved in this case. As 
I said to you before, although there are five counts in 
this indictment, only two are being submitted to you 
for decision—the first and the second counts. 

The first count relates to the defendant Harvey. The 
second count relates to the defendant Haley. Each of 
the counts reads alike, except for the difference in name 
of the defendant. It reads as follows: “Continuously 
during the period from about March 3, 1951, to about 
March 6, 1951, within the District of Columbia, Alvin 
Harvey was concerned as owner, agent and clerk, and 
in other ways, in managing, carrying on and promoting 
a lottery known as the numbers game.” 

#*#*#•• 


You will bring in two verdicts in this case: One as 
to the defendant Harvey on the first count of tlie in¬ 
dictment, and one as to the defendant Haley on the 
second count of the indictment. In each instance your 
verdict should be either guilty or not guilty, and as of 
course you arc aware your verdict must be reached by 
unanimous vote. 


STATUTES INVOLVED 

The pertinent provisions of the District of Columbia Code 
are as follows: 

§ 22-1501. If any person shall within the District 
keep, set up, or promote, or be concerned as owner, 
agent, or clerk, or in any other manner, in managing, 
carrying on, promoting, or advertising, directly or 
indirectly, any policy lottery, policy shop, or any 
lottery, or shall sell or transfer any chance, right, or 
interest, tangible or intangible, in any policy lottery, 
or anv lottery or shall sell or transfer any ticket, cer¬ 
tificate, bill,' token, or other device, purporting or 
intended to guarantee or assure to any person or 
entitle him to a chance of drawing or obtaining a prize 
to be drawn in any lottery, or in a game or device com- 
monly known as policy lottery or policy or shall, for 
himself or for another person, sell or transfer, or 
have in his possession for the purposes of sale or trans¬ 
fer, a chance or ticket in or share of a ticket in any 
lottcrv or any such bill, certificate, token, or other 
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device, he shall he fined upon conviction of each said 
offense not more than $1,000 or lie imprisoned not more 
than three years, or both. The possession of any copy 
or record of any such chance, right, or interest, or of 
any such ticket, certificate, bill, token, or other device 
shall be prima-facic evidence that the possessor of such 
copy or record did, at the time and place of such pos¬ 
session, keep, set up. or promote, or was at such time 
and place concerned as owner, a iron t, or clerk, or other¬ 
wise in managing, carrying on. promoting, or adver¬ 
tising a policy lottery, policy shop, or lottery. 

§ 22-1502. If any person shall within the District 
have in his possession, knowingly, any ticket, certifi¬ 
cate, bill, slip, token, paper, writing, or other device 
used, or to be used, or adapted, devised, or designed for 
the purpose of playing, carrying on, or conducting any 
lottery, or the game or device commonly known as 
policy lottery or policy, he shall be fined upon con¬ 
viction of each said offense not more than $500 or 
be imprisoned for not more than six months, or both. 

SUMMARY OF ARGUMENT 

1. Appellant argues that he should have been permitted 
to cross-examine Officer Molle before the numbers slips 
were introduced in order to show that they were undated 
and therefore inadmissible. But, the record shows that 
defense counsel simply desired to cross-examine the officer 
as to the identity of the exhibits, not as to their dates. 
Furthermore, cross-examination was unnecessary since it 
appeared upon the face of the exhibits that they were un¬ 
dated. Finally, undated slips are always admissible to 
prove operation of a lottery. 

2. Whatever be true ot a charge ol possession of num- 
bersi slips, undated slips are admissible to prove operation 
ot a lottery, and the court correctly instructed the jurv to 
that effect. 

3. The evidence was amply sufficient to justify the verdict 
of guilty on the charge of operation of a lottery. 
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ARGUMENT 

I 

The Trial Court's Refusal to Permit Defense Counsel to Cross- 
examine Officer Mollc Prematurely, Prior to the Conclusion 
of His Direct Testimony, Was Correct 

After Officer Molle had identified the numbers slips and 
other exhibits seized at the time of appellant’s arrest, de¬ 
fense counsel requested that he be allowed to cross-examine 
the officer immediately with regard to the exhibits before 
they were actually admitted in evidence and submitted to 
the jury (J. A. 8-10). The court refused the request, and 
stated that such questions could be asked of the witness 
during regular cross-examination (J. A. 10). Appellant 
argues (Br. 6-10) that this was prejudicial error, apparently 
on the theory that if he had been allowed to cross-examine 
at this point he would have shown that the numbers slips 
were not dated and were inadmissible, and that they would 
never, therefore, have been submitted to the jury. In fact 
the trial court did, at a later stage of the proceedings, rule 
that the undated slips were no proof of guilt under the 
possession count, and that count was accordingly dismissed 
(J.A. 16). The slips were, however, allowed to remain 
before the jury as proof of the operation count. 

We submit that the argument is a mere afterthought. 
For when defense counsel did cross-examine the officer later, 
in regular turn, he made no attempt to show that the slips 
were undated (K. 46-49). He merely attempted to shake 
the officer’s positive identification of the exhibits as being 
the material seized at the time of appellant’s arrest. The 
record, therefore, indicates quite clearly that the request 
for a premature cross-examination was not made in order 
to show that the slips were undated. 

Furthermore, cross-examination of the witness was en¬ 
tirely unnecessary to bring out this fact. It was apparent 
upon the face of the exhibits themselves. For when defense 
counsel, at the close of the Government’s evidence, moved 
for a judgment of acquittal, he simply pointed out to the 
court that an examination of the slips revealed that they 


were undated (J.A. 13-14). Tills is tlio first mention of the 
matter in 11 sc entire record. Defense counsel was allowed 


to examine the slips before they were admitted in evidence 


and submitted to the jury (J.A. fi-10), and it is clear that he 
could immediately have challenged their admissibility as 
be in stale slips without the necessity of cross-examining 
Officer Molle. 

Finally, the trial court's ruling on the undated slips was 


actually much more favorable to appellant than he deserved. 
There is no authority whatever for the proposition that 
stale numbers slips are inadmissible to prove that a defend¬ 
ant is guilty of operatin'! a numbers game. Consequently, 
the slips would have remained in the case as proof of the 
operation count, even if the requested cross-examination 
had been allowed and had developed the fact that they were 
stale. But the trial court, relying on the Smith case, held 
that old slips could not be used to prove illegal possession 
and dismissed that count. This Court, however, specifically 
refrained from deciding the question in the Smith case." 
And though it is unnecessary to decide the question in this 
case either, we submit that issue lias been correctly resolved 


in favor of the admissibility of stale slips as proof of illegal 
possession in a recent decision of the Municipal Court of 
Appeals in Uosehoronph v. United States , Xo. 1135, de¬ 
cided January 17, 11)53. Sec also the (iovernment's Brief 
in this Court in Cook v. United States , Xo. 10,S)S(i, at pp. 


10 - 11 . 

it is, of course, settled beyond tlie shadow of a doubt 
that the control of cross-examination rests within the sound 
discretion of the trial court. Ul-asser v. ( nited States. 


-Smith v. United States . 70 App. 1).C. 255, 257, 2.)8. 105 F. 2d 
77S, 780. 781. There the court said: ••'While the language of the 
statute is broad and speaks of any ticket ‘used * * for the pur¬ 
pose of * * * conducting any lottery.’ we arc not disposed to hold 
that a dead or expired lottery ticket would satisfy the statute. 
On motion of the United States for modification of the opinion, the 
court said: “The present motion indicates a desire to have us pass 
upon and decide a question which we found to be unnecessary in 
the decision of the case. This we decline to do. When the question 
is properly before us, we shall rule upon it.” 




9 


315 U. S. 60: Liudsejf v. United States . 77 I’. S. App. D. C. 1, 
133 F. 3d 368. Wo submit that it was proper to refuse the 
premature request for cross-examination in this case. 

II 


The Trial Court Correetiy Instructed the Jury That the Num¬ 
bers Slips Were Evidence of the Operation of a Lottery 

Defense counsel requested that the jury be instructed to 
disregard the numbers slips in their deliberations. The 
trial court refused to do that, and instead indicated to the 
jury that the slips were evidence to bo considered in deter¬ 
mining whether appellant was guilty of operating a lottery 
(J.A. 16, 17-18). It is contended that this was error 
(Br. 11-18). 

The vice of appellant's argument, in so far as we are 
able to follow it, rests in its refusal to recognize the dis¬ 
tinction which the trial judge made between the possession 
count and the operation count. lie held that the undated 
slips were inadmissible to prove the possession count. He 
dismissed that count (J.A. 16). And he clearly and re¬ 
peatedly told the jury that the possession count was out 
of the case and was not to be considered by them (supra, 
pp. 4-5). But he never ruled that the slips were not com¬ 
petent proof of guilt under the operation count. In fact, 
he ruled exactly to the contrary (J.A. 14-17). And, as we 
have already stated, there is no authority, and we may add 
no reasonable basis, for the contention that undated num¬ 
bers slips are not competent evidence of operation of a 
lottery. The peculiar language of some statutes, which 
prohibit possession of slips “used, or to be used” in a 
lottery, or forbid transportation of tickets which repre¬ 
sent an existing chance in a future drawing, is at least 
susceptible of an interpretation that stale slips and tickets 
are excluded from the coverage of the statute. This is 
true of the statutes discussed in the Smith case and in 
France v. United States, 164 V. S. 676, also cited by 
appellant (Br. 12-13). The language of these statutes, it 
may be argued, looks to the future. Possession or trans- 
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portntion of dead slips and tickets is harmless, it may be 
argued, and was never intended to be covered by the 
statute. But past operation of a lottery is clearly harmful, 
is clearly punished by the statute (D. C. Code (1940), 
§ ll:2-l.‘301), and is clearly evidenced by the presence of a 
quantity of dead slips on the defendant's person or prem¬ 
ises. We submit, t lie re fore, that the argument is without 
substance. 

The witness Cook testified at one point that Haley had 
told him that he (Haley) turned in his bets to appellant. 
An objection to this testimony by counsel for appellant 
was immediately sustained, and the court stated in the 
presence of the jury that the statement was not admissible 
against appellant, but was only admissible against Haley 
(J.A. 3). Appellant is incorrect, therefore, in his asser¬ 
tion (Br. 13) that the jury were not informed that Haley’s 
statement could not be used against appellant. After the 
charge had been completed counsel for appellant specifically 
asked that the jury be told that Haley’s statement to Cook 
was not binding on appellant. The trial judge readily 
acceded to the request, but apparently misunderstood its 
purport, for in giving the additional instruction to the jury 
he said that Haley's admissions to the police when ar¬ 
rested"’ were not evidence against appellant (J. A. 18-19). 
Since appellant's counsel made no attempt to call the 
court's attention to the slip (R. 99), it is now too late to 
raise the issue. Villaroman v. United States , 87 U. S. App. 
D. C. —, 184 F. 2d 261 : McCall v. United States , Xo. 10,886, 
decided June 21, 1951; Rule 30, F. R. Crim. P.; cf. also 
Montgomery v. Virginia Stage Lines. Inc., Xo. 10,254, 
decided June 28, 1951. The mistake was certainly not 
harmful, for the jury was given clearly to understand, im¬ 
mediately after the testimony as to Haley’s statement to 
Cook was given, that it was not binding as to appellant. 

There is no merit in appellant’s complaint (Br. 14-15) 
that the jury were allowed to take the entire indictment 
with them in deliberating on their verdict, since they were 

:! When arrested Haley had admitted that he “wrote just a few 
numbers” (R. 46). 




repeatedly and emphatically instructed that only the first 
count remained in the case as to appellant (supra, pp. 4-5). 

In answer to appellant’s conclusions (Br. 17), the jury 
wort* told that: 

1. the slips were evidence of operation of a lottery 
(J.A. 18) ; 

2. the third, fourth and fifth counts were no longer in 
the case (supra, pp. 4-5); 

2. the slips had evidentiary value so far as the first count 
was concerned (J.A. IS); 

4. Haley’s statement to Cook that he turned in his num¬ 
bers to appellant was inadmissible as to appellant (J.A. 3). 

Ill 

The Trial Court Was Correct in Refusing to Grant Appellant's 
Motion for Judgment of Acquittal 

Appellant argues (Br. 18-23) that the evidence that he 
was operating a lottery was insufficient to justify a con¬ 
viction. We refer the Court to the facts stated in our 
Counter-statement of the Case, and we submit that the 
evidence was obviously sufficient to support a conviction. 
The Government was not, of course, bound by the exact 
dates stated in the indictment, but the evidence leaves 
little room for doubt that the offense was actually com¬ 
mitted from March 3 to March 6, 1951. 

CONCLUSION 

It is respectfully submitted that the judgment of con¬ 
viction should be affirmed. 

Charles M. Irelan, 

United States Attorney; 

Grace B. Stiles, 

Joseph M. Howard, 
Assistant United States Attorneys. 
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